Brigham Young University Law School

BYU Law Digital Commons
Utah Supreme Court Briefs

1986

County Board of Equalization v. Nupetco
Associates : Brief of Appellant
Utah Supreme Court

Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_sc1
Original Brief Submitted to the Utah Supreme Court; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
Wayne G. Petty; Attorney for Respondent.
Bill Thomas Peters; special Deputy County Attorney; Attorney for Appellant.
Recommended Citation
Brief of Appellant, County Board of Equalization v. Nupetco Associates, No. 860219.00 (Utah Supreme Court, 1986).
https://digitalcommons.law.byu.edu/byu_sc1/1109

This Brief of Appellant is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Supreme
Court Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.

UTAH SUPREMO €OWRT
UTAH
DOCUMEN
KFU
45.9

IN THE SUPREME COURT

DOCKET NO.

° -

THE STATE OF UTAH

—

—ooOoo—
COUNTY BOARD OF EQUALIZATION
OF SALT LAKE COUNTY, STATE
OF UTAH,
Appellant,
Case NcK 86-0219

-vs-

P r i o r i t y Category 13-a

NUPETCO ASSOCIATES,
Respondent.
--00O00—

BRIEF OF APPELLANT
APPEAL FROM THE DECISION OF THE
TAX COMMISSION OF THE STATE OF UTAH
April 2, 1986

WAYNE G. PETTY, Esq.
600 Deseret Plaza
Salt Lake City, Utah 84111
(801) 521-0250

Bill Thomas Peters, Esq.
Special D iputy County Attorney
9 Exchang^! Place, Suite 1000
Salt Lake City, Utah 84111
(801) 3 4-8644

FILED
JUL 1 1 1 9 8 6
Clem, 8uprt*n* Court* %Mh

IN THE SUPREME COURT
OF THE STATE OF UTAH
—OoOoo—
COUNTY BOARD OF EQUALIZATION
OF SALT LAKE COUNTY, STATE
OF UTAH,
Appellant,
-vs-

Case No. 86-0219

NUPETCO ASSOCIATES,

Priority Category 13-a

Respondent.
—00O00—

BRIEF OF APPELLANT
APPEAL FROM THE DECISION OF THE
TAX COMMISSION OF THE STATE OF UTAH
April 2, 1986

WAYNE G. PETTY, Esq.
600 Deseret Plaza
Salt Lake City, Utah 84111
(801) 521-0250

Bill Thomas Peters, Esq.
Special Deputy County Attorney
9 Exchange Place, Suite 1000
Salt Lake City, Utah 84111
(801) 364-8644

TABLE OF CONTENTS
STATEMENT OF ISSUES PRESENTED ON APPEAL

1

NATURE OF THE CASE

1

DISPOSITION IN PRIOR PROCEEDINGS

1

RELIEF SOUGHT ON APPEAL

2

SUMMARY OF ARGUMENT

2

STATEMENT OF FACTS

3

ARGUMENT
POINT I.
THE THREE ACRES OF REAL PROPERTY WHICH IS THE
SUBJECT MATTER OF THIS APPEAL ARE ESCAPED PROPERTY .

3

CONCLUSION

6

CERTIFICATE OF SERVICE

7

APPENDIX I

8

TABLE OF CASES CITED
Page
Union Portland Cement Co. v. Morgan,
230 P. 1020 (Utah 1924)

5, 6

TABLE OF STATUTES CITED
Utah Code Annotated, §59-5-17 (1953, as amended). . . . 1, 2, 4

-ii-

STATEMENT OF ISSUES PRESENTED ON APPEAL
Is the subject property "escaped" property within the meaning of U.C.A. §59-5-17 (1953, as amended) and, thereforef subject
to assessment as far back as five years prior to the time of discovery?
NATURE OF THE CASE
This appeal concerns ad valorem taxation of real property
owned by the NUPETCO Associates and involves tax year 1984.
DISPOSITION IN PRIOR PROCEEDINGS
On April 2, 1986f the Utah State Tax Commission, respondent
herein, entered its decision finding that:
1.

The lien date for determination of value for the rele-

vant tax year is January 1, 1984. See Appendix I, p. 4, 52.
2.

The lien date of the subject property on the building

cards from which value is established
showed 6.6070 acres of real property.
3.

for assessment purposes

See Appendix I, p. 4, f3.

The 6.60 70 acres of real property was then multiplied

by the value per acre of $30f500.00 to arrive at a market value.
See Appendix I, p. 4, <J[3.
4.

The total acreage was in reality 9.607 acres, with the

result that a total of 3 acres were not included in the calculation to arrive at the fair market value of the property on January
1, 1984. See Appendix I, p. 5, ^[4.
5.

The mistake was a clerical error which resulted in the
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real property being undervalued.

See Appendix I, p.5, ?[5.

This decision reversed the decision of the Salt Lake County
Board of Equalization which had concluded that the error resulted
in the property having "escaped" assessment.
Appellant timely filed its Petition for Writ of Review in
this Court on April 30, 1986.
RELIEF SOUGHT ON APPEAL
Appellant has waived its right to review and trial de novo
in the Tax Division of the District Court provided by §59-24-2,
Utah Code Annotated (1953/ as amended), and seeks direct review by
this court of the final decision of the Utah State Tax Commission
dated April 2, 1986. Appellant seeks to have that decision reversed, modified or set aside.
SUMMARY OF ARGUMENT
It is appellant's position that the 3 acres which were not
included in the calculation wholly escaped assessment for the 1984
tax year.

Pursuant to the provision of U.C.A. §59-5-17, an as-

sessment of "escaped" property may properly be made as long as
five years prior to the date of discovery.

Appellant asserts that

the finding of the State Tax Commission, that the property was
"undervalued" as a result of clerical error and is not, therefore,
subject to assessment, is in error.
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STATEMENT OF FACTS
1.

Appellant is a legal and political subdivision of the

State of Utah.
2.

Respondent State Tax Commission is an administrative

body existing by virtue of the laws of the State of Utah, of which
Mark K. Buchi is Chairman.
3.

Respondent NUPETCO Associates ("NUPETCO") is the owner

of certain real property situated within the County of Salt Lake,
State of Utah.
4.

During April of 1983, a change occurred in the legal

description of certain real property owned by NUPETCO.

In recor-

ding the change a typographical error occurred and the number
"9.607" was transposed to read "6.607".
5.

The error was brought to the attention of the office

of the Salt Lake County Assessor, but was not immediately corrected and was carried into the 1984 assessment year.
6.

The fair market value assessment for the 1984 tax year

on the real property was calculated on the erroneous figure of
6.607 acres.
7.

The three acres of real property not included in the

calculation of fair market value by reason of the clerical error
wholly escaped assessment.
8.

NUPETCO paid the 1984 property taxes as assessed,

which assessment excluded the subject three acres.
9.

Subsequent to receipt of the 1984 property taxes, ap-

pellant made an additional assessment including only the omitted
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three acres.
10.

NUPETCO appealed the additional assessment made by

Salt Lake County to the Utah State Tax Commission.

Informal and

formal hearings were held before the Tax Commission and on April
2, 1986, the Tax Commission entered its Findings of Fact, Conclusions of Law and Final Decision, of which appellant seeks review.

ARGUMENT
POINT I.
THE THREE ACRES OF REAL PROPERTY WHICH IS THE
SUBJECT MATTER OF THIS APPEAL IS "ESCAPED" PROPERTY
Utah Code Annotated, §59-5-17 (1953, as amended) provides
that:
Any property discovered by the assessor to have escaped assessment may be assessed at any time as far back
as five years prior to the time of discovery and the
assessor shall enter such assessments on the tax rolls
in the hands of the county treasurer or elsewhere . .
• •

Throughout the proceedings below, UPETCO has argued that
the property, as a whole, was undervalued and that the additional
assessment was, in fact, an attempt to equalize the valuation.
The facts do not support this view.
The record clearly shows that the acreage listed on the tax
notice, 6.607 acres, was multiplied by an assigned value per acre,
$30,500, to arrive at the fair market value.
4, Findings of Pact, 53.
9.607 acres.

See Appendix I, p.

The total acreage owned by NUPETCO is

Further, there is no dispute as to the fair market
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value, per acre, of the property.

See Appendix I, p. 4, 1[6.

Appellant concedes that NUPETCO had previously brought the
clerical error to the attention of the County Assessor.

The pro-

cess for correction was initiated, but for whatever reason, the
error was not corrected prior to the calculation of the fair market value.
From a logical standpoint, the position of NUPETCO cannot
be supported.

In that all parties agree that the fair market

value of the property, per acre, is $30,500, were the total acreage owned by NUPETCO multiplied by that figure, the valuation of
the property, and the resulting assessment, would be significantly
higher than it was when computed on only 6.60 7 acres.
Clearly, the actions of appellant were taken solely to include property which had previously escaped taxation altogether
and not to attempt to equalize the valuation of the property as to
which there is not dispute.
NUPETCO has also argued that the legal description on the
tax notice included all 9.607 acres and that the notation "more or
less" after the erroneous 6.607 acres is sufficient to conclude
that the property in question did not "escape" taxation.

This ar-

gument is totally without merit and unpersuasive.
As noted above, there is no dispute as to the fair market
value of the property.

Had all 9.607 acres been subject to as-

sessment, the fair market value of the property upon which the assessment was made would have been significantly higher.

Much the

same argument was made in Union Portland Cement Co. v. Morgan
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County, 230 P. 1020 (Utah 1924).

In that case, the taxpayer ar-

gued that once an assessment has been made, the assessor cannot
raise the assessment by calling it an additional assessment and
say it was done to correct an error.

Rejecting that argument,

this Court noted:
While we are not disposed to disagree with counsel regarding the foregoing statement, yet, in our judgment,
it is quite immaterial for what reason property was
omitted from the assessment roll. The only question
is; Was it omitted? and, if it was, it is the duty of
the assessor (in this case, the board of equalization)
to assess it. . . . [I]f it was omitted for some innocent reason, it must be assessed the same as all
other property.
230 P. 1020, 1021
As in the Union Portland case, supra, the facts in this
case are not disputed.

The method by which the property was

valued is clearly set forth; the number of acres to be taxed was
multiplied by $30,500, the fair market value per acre.

Only 6.607

acres were assessed, thus the remaining 3 acres "escaped" assessment.

To find otherwise flies in the face of all reason.
CONCLUSION
The additional assessment made by appellant on the subject

property was simply that; an additional assessment on real property which had wholly escaped assessment.

For that reason, the de-

cision of the State Tax Commission should be reversed.
Respectfully submitted this 11th day of July, 1986.
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1L THOMAS'PEtERS
Special Deputy County Attorney
Attorneys for County Board of
Equalization of Salt Lake County
9 Exchange Place, Suite 1000
Salt Lake City, Utah 84111

CERTIFICATE OF SERVICE
The undersigned hereby certifies that four (4) true and
correct copies of the foregoing Brief of Appellant were mailed,
this 11th day of July, 1986, to the following:
David Wilkinson, Attorney General
State of Utah
State Capitol Building
Salt Lake City, Utah 84144
Wayne G. Petty
Attorney for UPETCO
600 Deseret Plaza
Salt Lake City, Utah 8
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APPENDIX I

BEFORE THE UTAH STATE TAX COMMISSICr
NUPETCO ASSOCIATES,

)

Petitioner,

)

v.

)

COUNTY BOARD OF EQUALIZATION OF )
SALT LAKE COUNTY,
:
STATE OF UTAH,
)
Respondent.

FINDINGS OF FACT,
CONCLUSIONS OF LA/,
AND FINAL DECISION
Appeal No
Serial No

84-18-1600
22-27-306-002

)

A Formal Hearing was held on this matter on Octooer
23, 1985.

James E. Harward conducted the matter with

Commissioner Roger 0. Tew of the Utah State Tax Commission
presiding.

Bill Thomas Peters appeared representing the

Respondent.

Wayne Petty appeared representing the Petitioner.

At the outset the Petitioner requested that the
Request for Admissions numbers 1 through 7 and Answers to
Interrogatories 1 through 5, 11, 12 and 13 be admitted into
evidence.

The Petitioner then presented testimony of Helen

Watson, Deputy Salt Lake County Assessor of the following:
1.

A portion of the subject property was sold

necessitating a change in the legal description on the county
records.

Appeal No. 84-18-

2.

30

During the change of the legal description a

typographical error occurred whereby 9.6070 was transposed into
6.607 acres.
3.

This occurred approximately April 26, 1983.
The Petitioner subsequently told the county

appraiser that the tax assessment notice was incorrect.
4.

The evidence was presented that a note was made

and the correction process began to take place on the
appropriate county record.
5.

Another witness testified that the value for ad

valorem purposes is computed by multiplying the acreage listed
on the building card times the value per acre which value is
then used for computing the assessed value and ultimately the
tax.

The number of acres used to compute the property tax for

the 1984 tax year was 6.607 rather than the actual 9.6070.
6.

Evidence was further presented that there is no

dispute as to the value, per acre, of the ground.
FINDINGS OF FACTS
1.

The tax year in question is 1984.

2.

The lien date for determination of value for the

tax year is January 1, 1984.
3.

The lien date of the subject property on the

building cards from which value is established for assessment
purposes showed 6.6070 acres of ground.

The 6.6070 acres of

ground was then multiplied by the value per acre of $30,500
arriving at a market value.
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In reality, the ground was 9.607 acres which

resulted in a total of 3 acres which were not multiplied by
$30,500 to arrive at the fair market value for January l, 1984
of the property.
5.

Such a clerical error resulted in property which

was undervalued.
CONCLUSIONS OF LAW
1.

The County has the authority to assess escaped

property at anytime within 5 years ending on the date of
discovery of the property which has escaped assessment.

(Utah

Code Ann. § 59-5-17; Union Portland Cement Co. v. Morgan
County, 230 P. 1020 (Utah 1924)).
2.

The Assessor with the consent of the County

Commissioners has the authority to correct omissions, errors or
defects in form in the assessment book when it can be
ascertained what was intended at any time prior to the sale for
delinquent taxes and after the original assessment was made.
(Utah Code Ann. §59-11-3 (1953)).

Procedures to correct

errors, omissions or defects are contained in the Utah Code
Ann. § 59-7-1 et seq..
3.

Property which has been undervalued due to a

clerical mistake in the quantity of the property to be assessed
or in the assessed valuation does not result in the property
which has escaped valuation.

(See, Builders Components Supply

Company v. Cockayne, 450 P.2d 97 (Utah 1969); Tradewell Stores

Appeal No. 84-18-
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Inc^ i ^no ! * a 5 ! i s h_c S u Q tv. 418 P.2d 466 (Wash. 1968); L e j , ^
Glass. 508 P.2d 259 (okla. 1973,; P e o E l e ^ ^ o ^ c h u l e ^
C ^ - a n , 19 N.E.2d 351 <111 1939,; and C M c a ^ a v e ! ^ ^
!^°ge"ell. 455 N.E.2d 120, aff^J, 469 N.E.2d 1098 (111.
1983)).
4.
Because this is not escaped property, there has
beer, a failure of the Rpq-nnn'on- --.
B
-fc^cnaenL LO compiy with the
reassessment provisions of the rjtah Code.
5.

Because the error in the number of acres which

resulted in undervaluing the property

was discovered

subsequent to the time the tax was levied and paid by the
Petitioner, the Board of Equalization cannot now go back and
assess

3 acres as if they were escaped property.
FINAL DECISIOM
Based upon the foregoing, it is the Decision of the

Utah State Tax Commission that:
1.

Three acres of the subject property did not

escape assessment for the i-av voar- T ™
tne tax year January l, i 9 8 4 /
undervalued.
2-

but

were

The action of the Salt Lake County Assessor was

improper in assessing the property and giving notice thereon.
3The action of the County Board of Equalization
denied Petitioner of due nrnrp^ an n Q ~ ,
uue process and equal protection of the
law.
Therefore, the Decision n* -'no C a n- - ,
Sl0n
°~ " n e S a l t ^ake County Board
ot Equalization is reversed.
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DATED this

day of

lli^i t c
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BY ORDER OF THE UTAH STATE TAX COMMISSION.

WBff

/»

Mark K. Buchi
Chairman

R. H. Hansen
Commissioner
\

oe 3. Pacheco
Commissioner

Ro#e#0. Tew
Commissioner
*

k

Since the hearing on this case, Commissioner

Gary C. Cornia has been replaced by Commissioner Joe 3.
Pacheco.

Commissioner Pacheco has been duly advised of the

facts and circumstances regarding this case and is qualified to
sign this decision.
JEH/lgh/1926w
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MAILING CERTIFICATE
I hereby certify that I mailed a copy of the foregoing
Decision to the following:

Wayne G. Petty, of
Moyle & Draper, P.C.
600 Deseret Plaza
No. 15 East First South
Salt Lake City, Utah 84111-1901
Robert L.
Salt Lake
Salt Lake
Salt Lake

Yates
County Deputy Assessor
City and County Bldg.
City, Utah 84111

Mike Reed
Salt Lake County Deputy Auditor
72 East 400 South, Suite 400
Salt Lake City, Utah 84111
Bill Thomas Peters
Special Deputy County Attorney
10 Exchange Place, No. 1000
Salt Lake City, Utah 84111

DATED t h i s 3 ^ _
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